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QUESTION 1 (Total Marks 20)

“Dawson, Toohey, McHugh and Gummow JJ - - - perceived proximity as expressing the
result of a process of reasoning rather than the process itself, They considered, that it was
a useful term operating as a conceptual umbrella signifying that something more than
reasonable foreseeability was required to establish a duty of care, and that it was
appropriate to describe in terms of proximity those relationships, where after the ordinary
processes of anaiogy with established categories and after weighing relevant policy
considerations, a duty has been found.”

Analyse the above statement, and
(a) Briefly identify the nature of the policy considerations motivating the decisions in
Donoghue v Stevenson as the foundation of the modern tort of negligence. (8 marks)

(b) With reference to relevant case law, discuss the appropriateness of proximity as a
process for establishing a duty of care in pure economic loss torts. (12 marks)
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QUESTION 2 (Total 40 Marks)
Analyse the following facts and answer each of the three questions presented below.
Margaret Monitor is the managing director of Highway Enterprises Pty Ltd.

The company is established in the business of assembling and retailing personal
computers and related equipment. The company’s business operations involves soliciting
large cash deposits of 50% of the sales price from members of the public in return for the
promise to supply them with a computer package in approximately a months time.

Margaret is highly enthusiastic and motivated toward establishing Highway Enterprise's
business in a rapidly growing but increasingly competitive overseas market, though lacks
the necessary strategic knowledge of these markets.

To enable concentration on product and market development, Margaret has delegated all
matters of financial management to a recently employed graduate accountant, George
Ledger, who has promised but fails to deliver a full suite of upgraded accounting controls
and reporting methods that would cope with the export growth.

Margaret's exceptional technical competence has attracted a number of backers from both
the components manufacture and management consultancy industries. These participants
in the business also view the access to the overseas consumer market as a significant
opportunity to move their products and services for rapid financial return given the level of
customer cash deposit.

One of these investors, the component manufacturer Ram Ltd, has nominated one of its
own directors, Theo Levitt, to the board of Highway Enterprises. Margaret is highly reliant
on Theo for the provision of strategic direction which tends to be developed largely from
the perspective of Ram Ltd’s desire to counter the expansion into Australia of one of its
major overseas competitors. In the belief that it is good business judgement, Margaret
habitually concurs with these suggestions of strategic direction.

The other principle backer, the management consultancy firm Cad & Cam, likewise has
nominated one of its own directors, Nick Leasing, to the board of Highway Enterprise. One
of the matters dealt with and agreed to by the board of Highway Enterprises was a
proposal originating from Cad & Cam that Highway Enterprise would pay to Cad & Cam a
monthly management fee for consultancy services. The magnitude of this fee is important
in helping redress Cad & Cam’s irregular cash flow, an issue which its bank has been
critical of. :

After a period of taking orders in excess of what it could supply, the demand for refunds
and the consequential loss of confidence eventuates in Highway Enterprise Pty Ltd lacking
sufficient immediate cash resources to meet its debts and moves are taken to have the
company wound up.
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Question 2(a) (20 marks)

You have been appointed to investigate Margaret Monitor's conduct.

What would you conclude from the perspectives firstly of development of directors
general duties of care and diligence, and secondly preventing insolvent trading. Consider
also under each, the strength of any available defences.

Question 2(b) (10 marks)
Advise Theo Levitt and Ram Ltd as to their position in the insolvency of Highway
Enterprise.

Question 2(c) (10 marks)
Advise Nick Leasing as to the manner in which he has discharged his duties.
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QUESTION 3 (Total 20 Marks)

“ - - - leading cases have made it plain that it is no answer to the application to the
company directors of the rule forbidding fiduciaries placing their interests in conflict with
their duty, that the profits they have made are of a kind the company itself could not have
obtained or that no loss to the company is caused by their gain.”

Analyse the above statement, and
(a) Outline the statutory, and in particular, case law basis of this rule. (12 marks)

(b) Identify and describe the application of two powers made available to shareholders by
statute that would remedy such breach of duty by directors. (8 marks)
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