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Question 1 — Causes of Action

Paddy Constructions Pty Ltd (“Paddy”) is the head contractor on a residential
subdivision on the outskirts of Melbourne. Dana is the roofing subcontractor
engaged by Paddy on this project. A standard form subcontract was executed
by Paddy and Dana and work was proceeding smoothly until the incident on
the 1% April 2004. On that day Paddy directed Dana to commence the roofing
work on a particular house. Dana queried Paddy about whether the house
was ready for roofing as Dana thought the framing of that house was
incomplete. Paddy assured Dana that the framing was complete and again
directed him to start work on that house. When Dana was half way through
tiling the roof, the building collapsed and Dana fell to the ground sustaining
major spinal injuries. The cause of the collapse was the incomplete framing
and the inability of the structure to support the roofing materials.

|dentify the contractual, tortious and statutory claims, if any, that Dana may be
able to pursue against Paddy. Include the elements of each cause of action

_ that Dana would have to prove in order to succeed with each claim.

(50 marks)




Question 2 — Insurance

YOU MUST ANSWER BOTH PARTS A& B

PART A

Write the answer to each question in your exam book

(1) A professional indemnity insurance policy
is generally an occurrence based policy. True or False

(2) A standard professional indemnity policy for
an architect is unlikely to cover that architect for
negligence committed while the architect was
acting as a project manager. True or False

(3) A contractor who has only ever built detached
houses wins a tender to construct a three level
block of flats. It should notify its insurer of this. True or False

(4)  The Building Act 1993 requires that all registered
Building Practitioners have professional
indemnity insurance when they undertake

domestic building work. True or False
(5) A duty of utmost good faith is owed by an insured

to an insurer but not by an insurer to an insured. True or False
(15 marks)
PART B

Sellem Developments engaged FLW, architects, and Brunel, structural
engineers, to design a 12 storey apartment block in Port Melbourne.

Sellem entered an ABIC MW lump sum contract with Lairgo Contractors
which, in turn, entered a subcontract with Windows ‘R US for the pre-
fabrication and installation of windows and balcony doors.

During the defects liability period, water was found to be entering the
apartments from the external precast concrete panels, windows and
balconies. Lairgo is now in liquidation.

Identify the types of insurance policies which might respond to the loss and
damage caused by the water entry and, in respect of each policy:

(a) Identify who is insured by that policy.

(b) Describe what the policy covers.

(c) Was the policy required to be taken out by law and, if so,
which law?

(d) Describe how the insurer might exercise a right of

subrogation in respect of payments made.

(35 marks)




Question 3 — Regulatory Framework
YOU MUST ANSWER BOTH PARTS A& B

PART A

Write the answer to each question in your exam book

(1)  You only need a building permit to
construct a garage if it is to be built over an
easement or attached to another structure. True or False

(2)  If you are dissatisfied with the decision of your
building surveyor you have a right to terminate
him/her and appoint a new building surveyor. True or False

(3)  There are 7 mandatory inspection stages :
that are required by the Building Regulations True or False

(4)  One difference between prosecutions brought
by the Building Commission and inquiries
conducted by the Building Practitioners Board
is that the former are criminal proceedings
while the latter are disciplinary proceedings. True or False

(5)  Inthe recent VCAT case of Mt Holden Estates
it was held that a contract to design & construct
earthworks, road works, drainage work, water &
sewer reficulation work on a residential subdivision
was a contract for domestic building work as
defined by the Domestic Building Contracts Act 1995. True or False

(15 marks)

PART B

Kim and Ashley have finally saved up enough to buy their first home. In May
2003 they visit a display home at Caroline Springs and decided to purchase a
house ‘off the plan’ thereby saving a significant amount in stamp duty. The
purchase price is $350,000. They pay a 10% deposit and sign a contract with
the developer that calls for settlement in May 2004.

In May 2004 they are advised by the developer that their house is now
complete and that they are required to complete the contract within 14 days.
The property market has taken a significant downturn in the 12 months since
Kim and Ashley signed the contract and they now think the property is worth
considerably less than $350,000. They seek your advice as to whether there
is any way they can legally get out of the contract.

What would your advice be? Give reasons.

(35 marks)




Question 4 — Dispute Avoidance Processes (DAPSs)

Deft Developer (“DD”) owns a huge urban site on which it intends to construct
what will be the largest shopping mall in the southern hemisphere. DD has
had many past projects end up in costly litigation with the contractors, and is
keen to make sure this project doesn’t go the same way. DD comes to you for
advice on how this might be achieved; it has heard about this new thing called
DAPs and thinks maybe it should try such a thing on this project. Prepare a
letter of advice to DD regarding what DAP, if any, you would recommend and
why.

(50 marks)







